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Case Laws

 Chartered Accountant involved in GST 
offence of more than ` 98 crores not 
entitled to be released on bail

Arvind Kumar Munka v. Union of India 
[2020] 113 taxmann.com 1 (Cal.)

The bail application was filed by the petitioner. 
The petitioner submitted that he was falsely 
prosecuted as accused in connivance with 
other accused persons involved in issuing 
GST invoices without any supply of goods 
to buyers causing loss of more than ` 98 
crores (approx.).

The Honourable High Court observed that 
the other accused persons in connivance with 
the petitioner was operating several trading 
units. The petitioner was also operating two 
companies under the name and style M/s. 
Alvina Suppliers Pvt. Ltd. and M/s. Vaidika 
Impex Pvt. Ltd. When the petitioner appeared 
for summon, he admitted that audit file, PAN 
Card, Digital Signature for filing documents, 
cheque books, GST Invoices of the parties 
were kept in his office. He had issued bills 
to various parties without any movement 
of goods or actual supply of services. He 

along with other accused kept about 1% of 
the commission because of the arrangements 
made with the parties to take bills from M/s. 
Alvina and M/s. Vaidika.

Therefore, prima facie on the basis of docu-
mentary evidence the petitioner along with 
other persons have caused a huge loss to 
the Government Exchequer amounting to 
` 141,76,46,639. So, the Commissioner had 
reasons to believe that the petitioner com-
mitted offence under GST and thus, arrest 
of the petitioner was justified.

Taking into consideration gravity of the eco-
nomic offence, the petitioner was not entitled 
to be granted bail. However, the petitioner 
was at liberty to approach the authority for 
compounding of the said offence.

 Branch office entitled to avail full 
ITC of tax paid by H.O. where 
payments are netted off against 
receivables: AAAR

Sanghvi Movers Ltd., In re [2020] 113 tax-
mann.com 24 (AAAR - Tamil Nadu)

The SML is providing medium-sized heavy-duty 
cranes on rental/lease/hire basis to its cli-
ents. SML has pan-India presence and cranes 
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are deployed across India as per customers’ 
requirements. SML Maharashtra, i.e., H.O., 
transports the crane and its components to 
the customer’s location on instructions of the 
applicant for which it raises invoice upon the 
applicant. SML H.O. discharges IGST on the 
value of hire charges recovered from appli-
cant treating the same as inter-State supply 
of service. The applicant avails of credit of 
IGST on the value of hire charges charged on 
the invoice by SML H.O. The applicant has 
sought an advance ruling to determine ITC 
admissibility of the IGST paid by SML H.O.

The Authority for Advance Rulings held that 
applicant is not entitled to claim full ITC is 
where payments are netted off against receiv-
ables. The applicant filed an appeal before 
the Appellate Authority for Advance Ruling.

The Appellate Authority for Advance Ruling 
observed that the supply between SML H.O. 
and the applicant is taxable, being supply be-
tween distinct persons made in the course or 
furtherance of business, even if made without 
consideration as per deeming provision of 
Schedule I of the GST Act. The receivables/
payables between H.O. and branch office are 
calculated on entity level which are set off 
as shown in the tax invoice raised by SML 
H.O. The ultimate customer is directed to 
make payment in the Bank account of H.O. 
and therefore, the entire consideration of val-
ue raised by the SML H.O. on the applicant 
stands paid.

The AAR has restricted the ITC to the amount 
of value netted-off, i.e., ITC is available only 
to the extent of payment made by the ap-
plicant to their H.O., thereby, denying full 
ITC to the applicant. The AAAR finds no 
reason to restrict the ITC of tax paid by 
H.O. in the hands of the applicant as the 
‘consideration’ stands paid to the SML H.O. 
either by customer of the applicant or by 
setting-off against payables of the applicant to 
SML H.O., in respect of lease/hire of cranes.

The AAAR modified AAR’s ruling and held 
that the applicant is eligible to avail full ITC 

of the tax paid by SML H.O. on lease/hire 
of cranes to it being used for furtherance 
of business.

 No ITC available for goods/
services received by applicant for 
construction of Marriage Hall on his 
own account

Sree Varalakshmi Mahaal LLP, In re [2020] 
113 taxmann.com 56 (AAR - Tamil Nadu)

The applicant has built marriage hall for the 
purpose of leasing or renting for occasions. It 
has received materials such as cement, steel, 
wood, fittings, etc. along with various services 
from labour, architect, etc. to construct mar-
riage hall. It has sought an advance ruling to 
determine whether ITC against purchases of 
materials and services used for construction 
of marriage hall can be claimed and utilized 
for discharging GST liability?

The Authority for Advance Rulings observed 
that as per the provisions of blocked credits 
under GST, no ITC is available in respect of 
any goods or services received by a taxable 
person for construction of an immovable prop-
erty on his own account even if such inputs 
and input services are used in the course and 
furtherance of business. In the present case, 
the applicant has itself built the marriage hall 
for which he has received various goods such 
as cement, steel, sand, tiles, etc. as inputs 
and services by architect, labour contractor, 
etc. as input services. It is using the hall to 
rent out to customers for occasions, i.e., for 
furtherance of his business. Therefore, input 
tax paid on the goods or services received 
for construction of immovable property ‘on 
one’s own account’ is unavailable.

The Authority for Advance Rulings held 
that ITC is not available against any goods 
or services received by the applicant for 
construction of the marriage hall on its 
own account even if used in the course or 
furtherance of business of renting the place.
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 Medicines/consumables used in 
the course of providing health 
care services is ‘composite supply’, 
exempt from GST

CMC Vellore Association, In re [2020] 113 
taxmann.com 55 (AAR - Tamil Nadu)

The applicant has multi-specialty hospital 
providing health care services to patients. 
The admitted patients are provided with stay 
facilities, medicines, consumables, dietary food 
and other surgeries required for the treatment. 
It has sought an advance ruling whether the 
medicines, drugs, consumables, etc. used in 
the course of providing health care services 
to patients can be treated as ‘composite sup-
ply’ of health care services under GST and 
subsequently exempt under GST?

The Authority for Advance Rulings observed 
that that the applicant provides medicines, 
consumables, implants, etc., to patients admit-
ted to the hospital in the course of treatment 
on directions of doctor for which a single 
bill is raised. The applicant cannot provide 
health services including diagnostic, treatment 
surgery, etc., without the help of medicines 
to be taken during treatment, implants and 
consumables used during their stay in the 
hospital. On usage of medicines, consumable 
and implants as prescribed by doctors and 
administered during stay of the patients, the 
treatment shall be complete.

As per the provisions of the GST Act, ‘com-
posite supply’ means two or more taxable 
supplies of goods or services or both which 
are naturally bundled and supplied in con-
junction with each other in the course of 
business. Therefore, the supply of medicines, 
implants and consumables are naturally bun-
dled with supply of healthcare services and, 
hence, to be treated as ‘composite supply’ of 
health care services.

Health care services provided by clinical 
establishments are exempt from GST. Since, 
the applicant being a hospital is a clinical 

establishment and, hence, ‘composite supply’ 
of health care services provided by it, shall 
be exempt from GST.

The Authority for Advance Rulings held that 
medicines, consumables, drugs, implants, etc. 
used in the course of providing health care 
services to patients for medical treatment are 
‘composite supply’ of health care services, 
exempt from GST.

 Consultant offering services related 
to Customs, DGFT along with 
facilitating duty credit scrips are 
‘mixed supply’

RB Shah Enterprises India (P.) Ltd., In re 
[2020] 113 taxmann.com 59 (AAR - Tamil 
Nadu)

The applicant is a consultancy company 
providing all sorts of technical help, docu-
mentary support and advisory services on 
matters relating to foreign trade, Customs and 
Excise duty. It has sought advance ruling on 
whether the above services provided along 
with the duty credit scrip are composite in 
nature under GST and applicable GST rate 
on such services?

The Authority for Advance Rulings observed 
that the duty credit scrip is purchased by 
the applicant by means of transfer, which 
means that the scrip belongs to the applicant 
and he can import goods against the scrip. 
It further retransfers the scrip to his client. 
The applicant can also undertake supply of 
only the duty credit scrip by buying it and 
re-selling it, or only act as a consultant for 
transaction by identifying seller of the scrip 
and getting it transferred in the name of their 
client. Data management activities assisting 
the client in clearance of goods from customs 
can also be performed without a supply of 
duty credit scrip. Hence, such supply of 
services along with the duty credit scrip is 
not naturally bundled together and is hence, 
not a composite supply.
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